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INTRODUCTION

The purpose of this subcourse is to acquaint the student with the administration of military criminal law, including nonjudicial punishment, the Sexual Assault Prevention and Response Program (SAPR), courts-martial jurisdiction, crimes and defenses, pretrial and trial procedure, and appellate review.

This subcourse consists of fourteen lessons and an examination.  The subject matter is divided among the lessons as follows:

LESSON 1:
Jurisdiction Over the Person.

Practice Exercise
LESSON 2:
Jurisdiction Over the Offense and Reservists.

Practice Exercise

LESSON 3:
Nonjudicial Punishment.


Practice Exercise
LESSON 4:
Classification of Courts-Martial; Preparation of Charges.

Practice Exercise
LESSON 5:
Disposition of Charges.

Practice Exercise
LESSON 6:
Article 32 Investigation; Pretrial Advice.

Practice Exercise
LESSON 7:
Convening Courts-Martial; Courts-Martial Personnel.

Practice Exercise
LESSON 8:
Article 39(a) Session; Arraignment; Motions; Pleas.

Practice Exercise
LESSON 9:
Trial Procedure.

Practice Exercise

LESSON 10:
Findings and Sentence.

Practice Exercise
LESSON 11:
Appellate Review and New Trials.

Practice Exercise
LESSON 12:
Matters of Defense.

Practice Exercise
LESSON 13:
The Punitive Articles.

Practice Exercise
LESSON 14:
The Punitive Articles (continued).

Practice Exercise

LESSON 15:
Sexual Assault Prevention and Response Program (SAPR).


Practical Exercise

Practice Exercise Solutions

Appendix

JA0036 Edition A Examination

You should study the lessons of this subcourse in the order in which they appear in this booklet.   Each lesson will have an assignment in the "TEXT ASSIGNMENT" paragraph for that lesson.  When portions of the Manual for Court Martial (MCM) are assigned, the discussion and analysis for those areas are included.

The last portion of each lesson is entitled "EXERCISES."  It contains a series of questions which you must answer.  Instructions for answering the questions are given in the paragraph entitled "REQUIREMENT." Special instructions for certain questions, if any, are given just before those questions.  You may use the reading assignments for help in answering the question if you consider it necessary.

The lesson exercises are to be graded by you.  This prevents a delay between your response to a question and reinforcement for that answer.   The questions contained in the exercises are either multiple-choice or true-false.  You are to choose the one best answer for each multiple-choice question.  In answering true-false questions, a statement false in part should be considered false.  After thorough study, complete each exercise by marking your answer in the booklet.  The exercises are to be graded by you using the solutions found in the section headed "EXERCISE SOLUTIONS."

The very highest standard of integrity is expected of all officers, non-commissioned officers, enlisted personnel, and civilian employees of the federal government.  To receive or to provide others with unauthorized assistance or to plagiarize is to take unfair advantage of fellow students.  This conduct is unbecoming to a Soldier or civilian employee and is cause for dismissal from the course, and possible administrative and/or disciplinary action under pertinent provisions of the Uniform Code of Military Justice.  Maintaining examination "files," receiving or providing examination information, giving others solution-discussion sheets, or keeping a record of correct responses for use by other students is strictly prohibited.  All work submitted to TJAGLCS for grading to include lessons, examinations, and writing requirements will be individual work.  Collaboration on answers to graded requirements will not be condoned.  Plagiarism is defined as "the act of appropriating the literary composition of another, or parts or passages of [another's] writings, or the ideas or language of the same, and passing them off as the product of one's own mind." There is no requirement that one copy another's work exactly to be liable for plagiarism.  A basic example of plagiarism is quoting verbatim from source material without the use of quotation marks and a footnote stating the source quoted.  The use of only a portion of another's work constitutes plagiarism.  It simply will not be accepted.

When you have completed all the lesson exercises to your satisfaction, complete the examination. The examination is open book, but you must answer the questions yourself.   No outside assistance is permitted.  
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The word "he," and/or its possessive form, when used in this publication represents both the masculine and feminine genders unless otherwise specifically stated.
Military publications can be found at the Army Publishing Directorate web site at:

http://www.apd.army.mil
Deskbook references as well as many military publications can be found at the JAGCNet web site at:

http://JAGCNet.army.mil
and may also be downloaded from this subcourse.

The Manual for Courts-Martial (MCM), 2005 edition, is needed to complete this subcourse.  Students also need the current version of AR 27-10, Military Justice, dated 16 November 2005, and AR 600-20, Army Command Policy, dated 7 June 2006.  (Copies of these materials are all available online at either of the websites listed above or can be downloaded from this subcourse.) Extracts of other pertinent publications have been printed as part of this booklet.

INTRODUCTION TO LESSONS

1.
History and Development of Military Justice.


a.
Uniform Code of Military Justice (UMCJ).  This is a body of law enacted by Congress and designed to regulate completely, so far as a statute may, the subject of military criminal law and procedure.  All power of military authorities to conduct judicial proceedings and impose punishments in the armed forces is derived from this Code.  The U.C.M.J. can be found at Appendix 2 of the Manual for Courts-Martial.


b.
Manual for Courts-Martial.  This is a manual or handbook explaining and amplifying the provisions of the Code.   It was promulgated by Executive Order of the President, partly pursuant to authority delegated by Congress, to prescribe rules of procedure and evidence and maximum limitations on punishments.  This manual, however, may not conflict with the Constitution or Code, or the intent of Congress in enacting the Code, and must follow as much as possible the rules of the civilian federal courts in criminal cases.  To the extent that the Manual constitutes a proper exercise of these limited powers delegated by Congress, its rules are binding and have the force of law.  All other provisions, however, such as those explaining the punitive articles of the Code, are not binding but merely a guide.  As such, they are entitled to great weight and must be considered, but do not have the force of law.  Throughout this subcourse, the Manual for Courts-Martial is referred to as the MCM and the Rules for Court Martial, located within the MCM, are referred to R.C.M.’s.


c.
Military Rules of Evidence, Manual for Courts-Martial.  On 1 September 1980, by virtue of the authority vested in him by the Uniform Code of Military Justice, the President of the United States signed and placed into effect the new Military Rules of Evidence.   The rules were the product of a two year effort participated in by the General Counsel of The Department of Defense, The United States Court of Military Appeals, the military departments and the Department of Transportation.  Those agencies took the then existing Federal Rules of Evidence and adapted them for military use.  In this subcourse, the rules will be referred to as M.R.E.'s.


d.
A Brief History of Military Justice.  The Uniform Code of Military Justice replaced the Articles of War and the Articles for the Government of the Navy by which the services had been governed for many years.  Many of the Articles of War predated the Constitution.  They were derived from those adopted by the Continental Congress in 1775, which were modeled upon those then in use by the British Army.  Military tribunals for the trial of Soldiers have existed since the beginning of organized armies.  They were present in a hierarchy of the feudal system during the Middle Ages.  The modern court-martial springs from the articles enacted by the Holy Roman Empire.  The system was extended in the 16th and 17th Centuries to cover most of Europe.
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e.
Traditions and Customs of the Service.  Not all of the "law" governing Army conduct is in the form of statutes.  Many rules governing day-to-day behavior of military personnel are in the form of regulations, directives, circulars, and customs of the services.

2.
Modern Military Criminal Law System.


a.
General.  Military criminal law is administered through nonjudicial punishment and judicial tribunals, called courts-martial.  The four types of courts-martial are summary court martial, special court martial, BCD special court martial, and general court martial.  Courts-martial are tribunals designed to provide fair hearings for persons charged with the commission of offenses against the Code.  They have the power to hear evidence, determine facts, and impose punishment.  Nonjudicial punishment is a less formal procedure for the punishment of minor offenses.


b.
Nonjudicial Punishment.  Nonjudicial punishment is authorized under Article 15 of the Code.  Through the provisions of this Article, a commanding officer may impose punishment upon members of the command for minor offenses without resorting to courts-martial.   The nature and limits of the punishment are clearly defined.

3.
Subcourse JA 36.  This subcourse is designed to give you a foundation in military criminal law.  You will benefit most by reading all of the reading assignments and completing all of the exercises in the order presented in the subcourse.  Study the assignments carefully before answering the exercise questions.  Use the text materials as references when you work on the exercises.
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LESSON 1: Jurisdiction Over the Person.

TEXT ASSIGNMENT: Articles 2, 3, U.C.M.J.; R.C.M. 201, 202; U.S.

Const. Art. I, Sec. 8.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the exercise of court-martial jurisdiction over certain categories of individuals.

EXERCISES

REQUIREMENT: There are ten statements to be identified as true or false.  In identifying true or false statements, a statement false in part should be considered false.  Read each statement carefully and indicate your answer.  Then compare your answers with the Exercise Solutions which begin after the lessons.

1.
Ralph Smith is a son of Major Francis Smith who is stationed in Kaiserslautern, Germany.  One evening, Ralph burglarized the PX at Kleber Kaserne.  Since he is accompanying a member of the armed forces overseas, even though there is no state of war at the time, he is subject to military jurisdiction.

2.
PFC Everton Roadcap was convicted by general court-martial and sentenced to a dishonorable discharge, two years confinement, and total forfeiture of all pay and allowances for two charges of robbery.  His discharge has been executed but he is still serving a two-year sentence at the United States Disciplinary Barracks at Fort Leavenworth, Kansas.  While serving part of the sentence he commits an assault upon a guard.  He is not subject to military jurisdiction because a discharge has been issued.

3.
PFC Rodney Spade's period of enlistment ended on 30 March.  He was not released or given a discharge because he is awaiting court-martial on charges preferred on 10 March.  It is now 1 April, but the court-martial lacks jurisdiction to try the case since Spade's enlistment is over.

4.
PFC Doakes enlisted at the age of sixteen and served honorably for six months before committing robbery.  He turned seventeen the next day but continuously protested his military status until the day of trial.  At trial, the military judge ruled that Doakes was not subject to court-martial jurisdiction.  The military judge was incorrect.

5.
SPC Tomes, a former felon, fraudulently enlisted with the assistance of a recruiter who told him to lie on the enlistment paperwork.  He voluntarily served in an honorable fashion for two years.  At his court-martial for selling drugs Tomes' defense counsel succeeded in a motion to dismiss for lack of jurisdiction.  The military judge ruled correctly on the motion.

5
6.
Specialist Charlene Sam purchased an automobile from Colonel Brooks, a regular Army officer, who told Specialist Sam that he would guarantee his car would run without any defects for a period of 90 days or Colonel Brooks would reimburse her for any defects.  Ten days after the purchase of the car, the transmission of the car failed so that the car could not run.  Colonel Brooks refuses to pay the cost of repairing the transmission.  Because both Colonel Brooks and Specialist Sam are stationed in Germany, Specialist Sam may sue Brooks at a court-martial.

7.
The source of court-martial jurisdiction is Article III of the Constitution which relates to the judicial power of the United States.

8.
PFC Archie Cleaver enlisted for 4 years.  After 2 years he was given a "short-term" discharge and immediately reenlisted for a new 4 year term.  This was done so that he could reenlist and attend a specialized training school and then use his new training for the benefit of the Army.  While at school he is apprehended and charged for a larceny committed before his discharge and reenlistment.  A court-martial lacks jurisdiction over him for the larceny.

9.
Colonel Gluck, a regular component JAG officer, retires from the Army on 31 May and immediately begins to collect retired pay.  Under Article 2a(4), U.C.M.J., Gluck is still subject to court-martial jurisdiction.

10.
Sergeant Billingsly has been discharged from the service.  Prior to his discharge he had committed several robberies which were discovered after his discharge.   Billingsly obtained his discharge by paying an individual in the personnel office to change his date of separation.  Because Billingsly has been discharged, he is no longer subject to court-martial jurisdiction for the robberies.
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LESSON 2: Jurisdiction Over the Offense and Reservists.

TEXT ASSIGNMENT:  R.C.M.  203 and 204; AR 27-10, Chapter 21.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the exercise of courts-martial jurisdiction over various offenses and members of the Reserve Components.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solutions.

1.
All off-post offenses must be service connected for court-martial jurisdiction to exist.

2.
To try a reservist for offenses committed during Inactive Duty Training (IDT) at a special court-martial, the reservist must be on active duty prior to preferral of charges.

3.
A reservist may not be ordered to active duty for the purpose of undergoing proceedings under Article 15, U.C.M.J.

4.
A reservist may be tried by summary court-martial while on Inactive Duty Training (IDT).

5.
A Reserve Component commander must be in title 10, United States Code, status when preferring court martial charges.

6.
Sergeant Burke was charged with the off-post larceny of an automobile that was owned by a civilian.  Burke was not in uniform at the time the offense was committed.  A court-martial would automatically have jurisdiction over this offense.

7.
To impose confinement on a reservist ordered involuntarily to active duty for purposes of court-martial, the order to active duty must be approved by the appropriate service secretary or service secretary designee.

8.
LT Fuzz commits a series of burglaries in a housing development which adjoins a military installation.  Some of the victims of the burglaries were Soldiers.  A court-martial has jurisdiction to try those offenses in which the victims were soldiers even though Fuzz did not know which houses were owned by Soldiers.

9.
A regular component special court-martial convening authority may order a reservist to active duty to undergo proceedings under Article 32, U.C.M.J.

10.
LT Smith is charged with being disorderly.  The offense occurred in downtown San Francisco while Smith was on leave and out of uniform.  The Army lacks jurisdiction to try Smith for this offense.
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LESSON 3: Nonjudicial Punishment.

TEXT ASSIGNMENT: Article 15, U.C.M.J.; Part V, MCM; AR 27-10, Chapter 3 including Figures 3-1 through 3-3.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the purpose, procedures, and limitations of nonjudicial punishment.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice and then compare your answers with the Exercise Solution:

1.
Upon request, the commander who intends to impose Article 15 punishment must inform the individual of the specific punishment intended to be imposed before the individual decides whether to accept the Article 15.

2.
The commander must personally notify the servicemember of the intent to proceed under Article 15.

3.
The imposition of Article 15 punishment is always a bar to a subsequent trial by court-martial for the same offense, regardless of the seriousness of the offense.

4.
A reduction in grade may be mitigated to a forfeiture.

5.
When an appeal of Article 15 punishment is referred to a judge advocate, the judge advocate considers only whether the prescribed procedures were followed in administering the Article 15 and the legality of the punishment.

6.
CPT Jones wants to impose Article 15 punishment on PVT Smith.  Smith's orders state only that Smith is "attached for administration" to Jones' company.  CPT Jones cannot impose Article 15 punishment on PVT Smith.

7.
A company grade commander may not delegate his or her power to impose Article 15 punishment.

8.
A Soldier always has the right to demand trial by court-martial in lieu of Article 15 punishment.

9.
LTC Billings, commander of the 3d Battalion, 196th Infantry Brigade, has imposed the following punishment on SGT Blalock, a member of Co.  A, 3d Bn:  45 days extra duty and 60 days restriction.  The punishment is illegal.

10.
A superior commander in the chain of command may lawfully withhold a subordinate officer's Article 15 jurisdiction over certain types of personnel.

8
LESSON 4:  Classification of Courts-Martial; Preparation of Charges.

TEXT ASSIGNMENT: Read R.C.M. 201, 307, 603, 1301-1303; AR 27-10, para.  5-28; scan Part IV, MCM, on punitive articles; and relevant portions of Appendix 21, MCM.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the classification of courts-martial and their jurisdictional limitations, as well as the preparation and drafting of charges and specifications.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution:

1.
A specification must state the article of the U.C.M.J. that the accused is alleged to have violated.

2.
A specification that alleges more than one offense is a multiplicious specification and is improper.

3.
The following charge and specification are legally sufficient: Charge: Violation of the Uniform Code of Military Justice, Article 86.

Specification: In that Private Joe Doe, U.S.  Army, Company A, 2d Battalion, 2d Infantry, did, on or about 6 October 2003, without authority, absent himself from his unit, to wit: Company A, 2d Battalion; 2d Infantry, located at Fort Devens, and did remain so absent until on or about 15 October 2003.

4.
Major changes or amendments to charges or specifications cannot be made over the objection of the accused, unless preferred anew.

5.
A Soldier can be tried by a summary court-martial over his or her objection if he or she has previously refused Article 15 punishment for the same offense.

6.
A summary court-martial has jurisdiction to try an officer.

7.
PFC Wilson was tried by special court-martial and sentenced to confinement and forfeiture of all pay for six months.  The sentence is legally correct.

8.
A bad conduct discharge cannot be adjudged by a special court-martial unless the court has been convened by a general court-martial convening authority.
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9.
A verbatim record is never required in a special court-martial.

10.
A person subject to the U.C.M.J. who prefers charges must be able to state under oath that the charges are true to the best of the person's knowledge and belief.
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LESSON 5: Disposition of Charges.

TEXT ASSIGNMENT:  R.C.M.  301, 303, 306-308, 401-404; AR 27-10, para. 5-19.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the processing of court-martial charges.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice, then compare your answers with the Exercise Solution:

1.
The immediate commander must make a personal investigation after receiving information that a member of the unit may have committed an offense.

2.
Any person can prefer charges against a person subject to the U.C.M.J.

3.
Before forwarding charges to a higher authority, the immediate commander should take steps to inform the accused of the charges.

4.
The convening authority must personally decide whether charges shall be referred for trial and the type of court-martial to which the charges shall be referred.

5.
A superior commander may limit the discretion of a subordinate commander to act on cases over which the superior commander has not withheld authority.

6.
Allegations of offenses should be disposed of in a timely manner at the lowest appropriate level.

7.
Once charges are preferred, no commander may dismiss them.

8.
When charges are forwarded to a commander who is not a superior of the forwarding commander, no recommendation as to disposition may be made.

9.
When the summary court-martial convening authority receives charges, the hour and date of receipt are entered on the charge sheet which stops the running of the statute of limitations.

10.
A summary court-martial convening authority is too junior to direct an Article 32 pretrial investigation.
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LESSON 6: Article 32 Investigation; Pretrial Advice.

TEXT ASSIGNMENT: Articles 32 and 34, U.C.M.J.; R.C.M. 405 and 406.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the function, procedures, and content of the Article 32 Investigation and the Staff Judge Advocate's Pretrial Advice to the Convening Authority.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution:

1.
The prosecution is not required to be represented at the Article 32 investigation.

2.
The Article 32 investigating officer's recommendations concerning the sufficiency of the evidence are binding on the convening authority.

3.
The Article 32 investigating officer initially determines the availability of military witnesses to testify at the Article 32 hearing.

4.
In peacetime unsworn written statements of unavailable witnesses can be considered by the Article 32 officer over defense objection.

5.
The accused may have civilian counsel, and either a detailed military counsel, or requested military counsel (if reasonably available) represent him or her at the Article 32 investigation.

6.
The purpose of the Article 32 investigation is to perfect the case against the accused.

7.
The pretrial advice may be either oral or written as long as it complies with the substantive requirements of Article 34, U.C.M.J.

8.
The pretrial advice must always contain a conclusion as to whether each offense is warranted by the evidence.

9.
Failure to substantially comply with the requirements of Article 32 could lead to a new Article 32 investigation.

10.
The Article 32 investigation will always be delayed when the accused requests an opportunity to obtain civilian counsel.
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LESSON 7: Convening Courts-Martial; Court-Martial Personnel.

TEXT ASSIGNMENT: R.C.M. 104, 306, 402-404, 407, 501-506, 601, 701, 703, 801, 803, 805, 806, 812, 901, 903, 904, 908, 912.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the function and powers of the convening authority, And the duties of court-martial personnel.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution.

1.
An accused in a BCD special court-martial has the right to request trial by military judge alone.

2.
Before trial, the trial counsel has no obligation to advise the defense of the probable witnesses to be called by the prosecution.

3.
At a special or general court-martial, the accused's choices with the respect to defense counsel are limited to:  civilian attorney at no expense to the government or detailed defense counsel at government expense.

4.
Before his trial by general court-martial, PFC Wilson submits a request in writing for enlisted personnel to serve as members of the court.  At trial two of the seven court members are enlisted persons.  The trial can legally proceed.

5.
By virtue of his or her rank, the senior member of the court is the president.

6.
The president of a general court-martial rules on interlocutory matters.

7.
It is the responsibility of the trial counsel to arrange for the presence of defense witnesses.

8.
The president of a special court-martial to which no military judge has been detailed performs many of the functions that are performed by the military judge in a general court-martial.

9.
After a general or special court-martial has been assembled, no member of the court may be excused except for physical disability or as the result of challenge.

10.
Private Jones is being tried by special court-martial at Fort Blank, New York.  Jones has not been detailed counsel and requests to be represented by a military defense counsel.  The request can be denied because of legitimate military exigencies as long as Jones is provided a non-lawyer as counsel.
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LESSON 8: Article 39(a) Session; Arraignment; Notions; Pleas.

TEXT ASSIGNMENTS: R.C.M.  901-910, 917.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the function and procedure of the Article 39(a) session, the arraignment, raising motions, and entering pleas.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution.

1.
Additional charges cannot be introduced after arraignment over the accused's objection.

2.
During an Article 39(a) session prior to assembly, CPT Jones, the defense counsel, moves for a finding of not guilty.  The military judge should consider the motion at this time.

3.
In the Army the military judge may accept the accused's plea at the Article 39(a) session.

4.
Under the pretrial procedure established by the MCM and U.C.M.J., the accused's pleas are part of the arraignment.

5.
The government may not appeal an adverse ruling by a military judge made during an Article 39a session.

6.
An accused has a moral as well as legal right to plead not guilty even though he or she is actually guilty.

7.
An accused cannot enter a conditional guilty plea at a special court-martial.

8.
A motion to suppress a pretrial confession should be made during the merits portion of the trial before the prosecution attempts to introduce such a confession.

9.
A request for trial by military judge alone should be made before or at the Article 39(a) session.

10.
Motions must be made in writing.
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LESSON 9: Trial Procedure.

TEXT ASSIGNMENT: Article 25, U.C.M.J.; R.C.M. 601-604, 801-813, 901-918, 920, 1301-1306; M.R.E. 614.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the procedural rules governing trial by courts-martial.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution.

1.
The military judge rules finally on an issue of the legality of an order.

2.
It is not proper for the military judge to comment upon the evidence while giving instructions to the court members. 
3.
In ruling on a motion for a finding of not guilty, the military judge should view the evidence in the light most favorable to the prosecution, to include evaluating the credibility of the witnesses.

4.
An enlisted court member can be successfully challenged for cause if he or she is a member of the same unit as the accused.

5.
The court members may request that witnesses not called by either party be called.

6.
Counsel may not cite legal authorities to the court members during argument on the findings.

7.
The summary court officer is responsible for presenting both the prosecution and defense cases.

8.
The convening authority can withdraw a case from trial for any reason.

9.
A court member can be examined on the subject matter of a challenge outside of the presence of the other court members.

10.
Declaring a mistrial is within the sound discretion of the military judge and does not preclude further prosecution unless declared after jeopardy has attached and there was: (1) an abuse of the judge's discretion and it was declared without the consent of the defense, or (2) intentional prosecutorial misconduct designed to cause the mistrial.
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LESSON 10: Findings and Sentence.

TEXT ASSIGNMENT:  R.C.M. 918-924, 1001-1009; U.C.M.J., Articles 55-58a.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the procedures applicable to findings and sentencing at a trial by court-martial.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice; then, compare your answers with the Exercise Solution.

1.
Voting by the members on findings and sentence is done by secret written ballot in closed session.

2.
PVT Oaks is charged with robbery in violation of Article 122, U.C.M.J.  At trial the court finds Oaks guilty of assault.  The findings cannot be legal.

3.
The rules of evidence may be relaxed during the extenuation and mitigation phase of the court-martial.

4.
SGT Jones was sentenced at a general court-martial to confinement for two years for the larceny (Article 121) of an $80.00 nonmilitary radio.  The sentence is illegal.

5.
In a trial by general court-martial, one member of the court proposes to sentence the accused to the maximum punishment imposable for aggravated arson (Article 126).  Since there are six court members a vote of four is needed before the court can legally impose the maximum sentence.

6.
PFC Wilson was tried by general court-martial for AWOL (Article 86).  Of the ten court members voting, only six voted "guilty." Wilson must be found not guilty.

7.
To be sentenced to death, members must find the accused guilty by unanimous verdict, must unanimously find an aggravating factor as defined by R.C.M.  1004(c), and must vote unanimously for death.

8.
In a case tried by a military judge alone, the defense counsel could require the military judge to render special findings on the accused's self-defense claim.

9.
After being convicted by a general court-martial of forgery (Article 123), SGT Smith was sentenced to two years confinement and forfeiture of all pay and allowances for a period of two years.  If the sentence is approved by the convening authority, Smith will be automatically reduced to the grade of private E-1.
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10.
The president of the court is the first person to count the votes on findings.
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LESSON 11: Appellate Review and New Trials.

TEXT ASSIGNMENT: Articles 66, 67, 73, U.C.M.J.; R.C.M. 1101-1210; AR 27-10, para. 5-46, 
LESSON OBJECTIVE: This lesson is designed to acquaint the student with the appellate review process and new trials.

1.
The Army Court of Criminal Appeals may affirm both the finding and sentence approved by the convening authority.  
2.
Private Jones was convicted of larceny of a government weapon from the arms room and sentenced to 3 years confinement and a bad conduct discharge.  The convening authority approved the sentence on 12 January 2003.  In May 2006, after his release from confinement, Private Jones met a former “friend” who admitted that he actually stole the weapon.  Private Jones can now petition for a new trial.
3.
On 1 May 2006, Sergeant Barnes was convicted of larceny of three government laptop computers and sentenced to 9 months confinement.  He requested his confinement be deferred until 1 June 2006 so he could see his daughter graduate from high school.  The convening authority granted the deferment and now Sergeant Barnes will only serve 8 months confinement.
4.
When an accused alleges legal error in R.C.M. 1105 submissions, the staff judge advocate must personally examine the record for errors
5.
Before the convening authority takes action under R.C.M. 1007, the staff judge advocate makes recommendations for only general courts-martial.
6.
At a BCD special court martial, Specialist Jones was sentenced to only 60 days confinement and no discharge.  After the convening authority takes action on the case, the file will be forwarded to the Judge Advocate General.
7.
A court found Private Smith not guilty of all charges by reason of lack of mental responsibility.  The staff judge advocate does not need to make a recommendation to the convening authority.
8.
An accused may petition the Court of Appeals for the Armed Forces for a review of the Army Court of Appeals decision.
9.
After a trial court sentences an accused to two months forfeitures, the convening authority may disapprove the forfeitures.
10.
When the staff judge advocate must make a recommendation to the convening authority, the accused is not allowed to see the recommendation.
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LESSON 12: Matters of Defense.

TEXT ASSIGNMENT: R.C.M. 403, 604, 704, 706, 905, 909, 916; M.R.E. 302, 701, 702.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with special defenses, insanity, and related matters.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution.

1.
A lay witness is permitted to give an opinion with respect to the accused's mental condition.

2.
Once the officer exercising summary court-martial jurisdiction over the accused has received the sworn charges, the statute of limitations is tolled.

3.
After the first witness on the merits had testified against an accused, the convening authority withdrew the case from the court.  The accused generally cannot be tried for the same offense again.

4.
The fact that the accused was voluntarily under the influence of drugs at the time he or she committed the offense of premeditated murder (Article 118) would not constitute a valid defense to the charge.

5.
The military judge rules on the issue of the accused's mental capacity to stand trial.

6.
Once the insanity defense has been raised, the prosecution has the burden of proving that the accused was mentally responsible at the time of the offense beyond a reasonable doubt.

7.
Obedience of superior orders is always a defense to crimes committed pursuant to such orders.

8.
Any convening authority can grant immunity to an accused whose case that convening authority referred to trial.

9.
A government undercover agent approaches SGT Jackson and sells her heroin.  Such action on the part of the government would constitute an entrapment of SGT Jackson.

10.
Lack of jurisdiction, failure to allege an offense, and the running of the statute of limitations cannot be waived by the accused.
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LESSON 13: The Punitive Articles.

Absence Without Leave, Desertion, Missing Movement, Disrespect Toward a Superior Officer, Insubordination Toward Noncommissioned Officer, Failure to Obey a Lawful Order or Regulation, Drunk on Duty.

TEXT ASSIGNMENT: MCM, Part IV, paras.  9-11, 13-16, 36.
LESSON OBJECTIVE.  This lesson is designed to acquaint the student with the elements of certain military offenses and problems to be considered in proving their commission.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution.

1.
Private Y refused to salute the flag when ordered to do so by her commanding officer on the grounds that she was a member of a religion which did not allow her to render the salute.  This does not constitute a defense to willfully disobeying a superior officer.

2.
In order to commit the offense of disrespect toward a superior officer, the superior officer toward whom the disrespect is directed must be in the execution of his or her office at the time of the offense.

3.
Ignorance of the existence of a regulation contained in the Army Regulations promulgated by the Secretary of the Army is not a defense to a charge of failing to obey a lawful general order or regulation.

4.
Any member of the armed forces who is absent without proper authority from his or her place of duty without proper authority with the intent to remain away permanently is a deserter.

5.
In order to commit the offense of absence without leave, there must be specific intent to be absent without leave.

6.
Lieutenant J received information that his unit would leave for combat duty some time in the next month.  Without authority, Lieutenant J absented himself from his place of duty for three months.  One month after he had absented himself, his unit left for overseas and, as was anticipated, was assigned to combat duty.  On these facts, it is possible for a court to convict Lieutenant J of desertion.

7.
Colonel X was struck by Private P without justification while attending a private party in Washington, D.C.  Private P assaulted X in violation of Article 90 of the Code.
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8.
Lack of knowledge that the person against whom the acts or words were directed is a superior officer of the accused is a defense to the offense of disrespect toward a superior officer.

9.
While on duty at his post, Private P was apprehended by the Military Police and turned over to civilian authorities for trial on a charge of statutory rape.  Private P was not absent without leave during the time he was held by civilian authorities prior to trial.

10.
Private P did not like the battery of the artillery battalion to which he was assigned.  He decided that he would be of more use to the Army in the infantry.  Therefore, he left his battery without authority, joined the infantry, and served for several months.  Private P would not mind being reassigned to another artillery battalion, but never intends to return to his old battery.  Private P is a deserter.

11.
The superior-subordinate relationship is so important for preserving discipline that a subordinate is not protected by the normal rules of self-defense when he or she assaults a superior, even though he or she only meets force with a like amount of force and would otherwise have had a legitimate claim of self-defense.
12.
The offense of missing movement is committed only when one intentionally misses the movement of a ship, aircraft, or unit with which he or she is required in the course of duty to move.

13.
Private Q had been absent without leave for two hours when she was apprehended by civilian authorities on a charge of larceny.  She was held for 62 days by the civilian authorities for the civilian offense, during which time she was tried and eventually acquitted.  Private Q has been absent without leave for some 62 days.

14.
An accused who did not have the physical or mental ability to perform the duties with which entrusted, and who in fact, made an honest effort to perform them, cannot be convicted of dereliction of duty.

15.
Privates T and Z were performing guard duty in a perimeter tower at a Forward Operating Base (FOB) in Ramadi, Iraq. They remained alert in alternate 2-hour periods.  During the period in which Private T was on alert, Private Z became high on marijuana.  Private Z is drunk on duty.
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LESSON 14: The Punitive Articles (continued):

Military Property, Property other than Military Property, Misbehavior of a Sentinel, Larceny and Wrongful Appropriation, Robbery, Assault, Principals, Accessory After the Fact, Lesser Included Offenses.

TEXT ASSIGNMENT: MCM, Part IV, para.  1-5, 32-33, 38, 46-47, 54.

LESSON OBJECTIVE: This lesson is designed to acquaint the student with the elements of certain military and common law offenses and problems to be considered in proving their commission.

EXERCISES

REQUIREMENT: The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solutions.

1.
The loss of military property is caused by neglect when it is the result of the lack of appropriate attention to the foreseeable consequences of an act of omission.

2.
While the agreement constituting a conspiracy need not be in any particular form nor manifested by words, it must include the means by which the conspiracy is to be accomplished.

3.
Private P, while "off duty," was present at the scene of a crime at which Corporal S murdered their first sergeant.  At the time of the commission of the crime, Private P did nothing to stop the crime.  Assuming no other evidence, Private P is an aider and abettor in the crime of murder.

4.
An offense is lesser included within a greater offense if all of the elements of the lesser included offense are necessarily included in the elements of the greater offense.

5.
An example of robbery by force or violence would include the case of Private Q who embraced Madam D and pretended that he mistook her for someone else while his accomplice was picking her pocketbook.

6.
Mere preparation cannot constitute an assault.

7.
A sentinel may be found guilty of sleeping on post even though found asleep at a point which was 25 yards from the spot where actually posted if the sentinel could still have performed duties from that spot.

8.
Lieutenant K acquired an automobile from Captain W upon his promise that he would, on the following day, give Captain W a certain antique firearm.  At the time, Lieutenant K did not intend to keep his promise nor did he do so.  This is an example of larceny.
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9.
The offense of larceny is distinguished from that of wrongful appropriation by the fact that larceny requires the intent to permanently deprive the owner of the article taken.

10.
If a threat contains a qualification indicating lack of present intent to use force and violence, there is no assault.  Therefore, if Private P pointed a pistol at Corporal Q and said, "I won't shoot you if you give me your extra piece of pie," there is no assault.

11.
Private T damaged a machine gun through negligence.  The machine gun, however, was not an individually issued item.  Therefore, Private T is not guilty of the offense of damaging military property of the United States through neglect.

12.
Corporal C, a military policeman on duty, destroyed a written complaint of Private A which reported that the latter had been robbed.  A's complaint indicated that C's best friend was the guilty party.  Corporal C is an accessory after the fact.

13.
An intent of the taker of a sum of money to return a like sum the following day cannot reduce a charge of larceny to wrongful appropriation.

14.
Private P, a sentinel guarding the motor pool, observed several young children stealing tools from vehicles in the motor pool.  Because of their tender age, Private P did not attempt to discourage or apprehend them but merely ignored their activity.  Private P is a principal in the crime of larceny.

15.
Private Q, while performing duties of a sentinel, left her post and went approximately 15 yards to the side while in the course of trying to kill a snake which she discovered upon her post.  At no time, however, did she venture far enough from her post that she was unable to observe the territory which had been entrusted to her care.  Private Q has committed the offense of leaving her post before being relieved.
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LESSON 15:  Sexual Assault Prevention and Response Program

TEXT ASSIGNMENT:  AR 600-20 (7 June 2006), Chapter 8 and Appendices G, H, and I

LESSON OBJECTIVE:  This lesson is assigned to acquaint the student with the Army’s Sexual Assault Prevention and Response (SAPR) Program.

EXERCISES

REQUIREMENT:  The following statements are either true or false.  Indicate your choice then compare your answers with the Exercise Solution:
1.  In a garrison environment, there are two echelons of sexual assault victim advocates in the Army’s program.

2.  The only time unit commanders are required to notify the SARC is when a victim of sexual assault does not want to file a restricted report.

3.  Unit commanders will report all incidents to the office of the staff judge advocate within 24 hours.

4.  The SARC is a DA or contract civilian employee who works for the installation Provost Marshal and reports directly to the garrison commander.

5.  Deployable SARCs are Soldiers appointed on orders assigned at brigade/unit of action and higher levels of command who are designated and trained to assume the duties of the SARC during deployments.  The deployable SARC will be an NCO (SFC or higher), officer (MAJ/CW3 or higher), or civilian (GS-11 or above) and should be prepared to assume the executive agent role for coordinating sexual assault response at a level commensurate with the level of command to which they are assigned.

6.  The unit victim advocate (UVA) is one of two Soldiers, in the grade of E-6 or higher, who is appointed on orders by each battalion-level commander and trained to perform collateral duties in support of victims of sexual assault, particularly in deployed environments.  

7.  Restricted reporting allows a sexual assault victim to confidentially disclose the details of his/her assault to specifically identified individuals and receive medical treatment and counseling, without triggering the official investigative process.

8.  In cases where a victim elects restricted reporting, under no circumstances may the SARC, assigned victim advocate (whether uniformed or civilian), or healthcare providers disclose covered communications to law enforcement or command authorities.
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9.  In the event that information about a sexual assault is disclosed to the commander from a source independent of the restricted reporting avenues, or to law enforcement from other sources, the commander may report the matter to law enforcement and law enforcement remains authorized to initiate its own independent investigation of the matter presented.

10.  If there is collateral misconduct on the part of the victim, commanders should quickly dispose of his/her misconduct first, then take action on the sexual assault case.
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EXERCISE SOLUTIONS

LESSON 1: Jurisdiction Over the Person.

1.
False. Civilians accompanying the armed forces overseas in peace time are not subject to military jurisdiction.  Reference: Article 2(a)(11), U.C.M.J. and R.C.M. 202 discussion.

2.
False.  Generally, court-martial jurisdiction extends to enlisted personnel while they are in the service but ceases upon discharge.  An exception exists when a person is serving a sentence imposed by court-martial.  Such persons remain subject to military jurisdiction.  Reference: Art 2(a)(7), U.C.M.J. and R.C.M. 202 discussion.

3.
False.  The expiration of a term of enlistment does not terminate jurisdiction over a person unless the formalities of a valid discharge are completed.  Reference.  R.C.M. 202 discussion.

4.
False.  Doakes was statutorily disqualified from enlisting and his involuntary service after reaching the age of seventeen will preclude a finding of jurisdiction under Article 2(c), U.C.M.J. Article 2(c), U.C.M.J. and R.C.M. 202 discussion.  Reference: Article 2(c), U.C.M.J. and R.C.M. 202 discussion.

5.
False.  Jurisdiction should exist in this case.  Neither recruiter misconduct nor the felony conviction will preclude Tomes from changing his status from civilian to Soldier.  Reference: Article 2(c), U.C.M.J. and R.C.M. 202 discussion.

6.
False.  Court-martial jurisdiction is entirely penal or disciplinary in character.  Reference: R.C.M. 201(a)(1).

7.
False.  Courts-martial are established under the constitutional power of Congress under Article I to make rules for the government and regulation of the armed forces.  Reference: U.S.  Const.  Article I, Sec.  8.

8.
False.  A "short-term" discharge does not terminate jurisdiction over a person for offenses committed prior to the discharge and reenlistment.  This is an exception to the general rule.  Reference: R.C.M. 202 discussion.

9.
True.  Soldiers retired from a regular component entitled to receive pay remain subject to court-martial jurisdiction.  Reference: Article 2(a)(4), U.C.M.J.

10.
False.  He is subject to court-martial jurisdiction because he fraudulently obtained his discharge.  Reference: Article 3(b), U.C.M.J.  and R.C.M. 202 discussion.
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LESSON 2: Jurisdiction Over the Offenses.

1.
False.  The service-connection doctrine was overruled by Solorio; military status is the key to jurisdiction over the offense.  Reference: R.C.M. 203.

2.
False.  The reservist must be on active duty prior to arraignment.  Reference: R.C.M. 204(b)(1).

3.
False.  The reservist may be ordered to active duty for purposes of Article 15 and 32, U.C.M.J., and to undergo trial by court-martial.  Reference: Article 2(d), U.C.M.J., and AR 27-10, para. 21-3a.

4.
True.  Reference: R.C.M. 204(b)(2).

5.
True. Reference: AR 27-10, para. 21-2c.

6.
True.  The military status of the accused is sufficient for finding court-martial jurisdiction.  Reference: R.C.M. 203.

7.
True.  Reference: Article 2(d)(5), U.C.M.J., AR 27-10, para. 21-3b and 21-8.

8.
True.  The military status of the accused is sufficient for finding court-martial jurisdiction.  Reference: R.C.M. 203.

9.
False.  Only a regular component general court-martial convening authority may order the reservist to active duty.  Reference: Article 2(d)(4), U.C.M.J. and AR 27-10, para. 21-3b. 

10.
False.  The military has jurisdiction because the accused has military status.  Reference: R.C.M. 203.
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LESSON 3: Nonjudicial Punishment.

1.
False.  The member is not entitled to know the actual punishment(s) that the commander intends to impose.  The Soldier is entitled to know the maximum punishment which may be imposed by the officer who is to impose the punishment.  Reference: AR 27-10, para. 3-18(a).

2.
False.  The commander may delegate the notification function to a subordinate.  Reference: AR 27-10, para. 3-18(a). 
3.
False.  Article 15 punishment is a bar to trial only if the offense punished under Article 15 was a minor offense.  Reference: MCM, part V, para. 1(e).

4.
True.  A reduction in grade, whether executed or unexecuted, may be mitigated to a forfeiture.  Reference: AR 27-10, para. 3-26(a)(2).

5.
False.  On referral of an appeal, the judge advocate will include an opinion as to the appropriateness of the punishment as well an opinion as to whether the proceedings were in accordance with law and regulations.  Reference: AR 27-10, para. 3-34.

6.
False.  A commander can impose Article 15 punishment only on members of the command.  A person attached to the command for the purposes of discipline or administration is a member of the command.  Reference: AR 27-10, para. 3-8a(4).

7.
True.  The general rule is that Article 15 power can't be delegated; however, any commander authorized to exercise general court-martial jurisdiction and any general officer in command may delegate powers under Article 15 to a commissioned officer actually exercising the function of deputy or assistant commander.  Reference: AR 27-10, para. 3-7(c)(1).

8.
False.  A person attached to or embarked in a vessel does not have a right to demand trial by court-martial.  Reference: AR 27-10, para. 3-18(d).

9.
True.  The punishments of restriction and extra duties may be combined to run concurrently, but the combination may not exceed the maximum duration imposable for extra duty.  In this case the maximum combination would be 45 days extra duty and 45 days restriction.  Reference: AR 27-10, para. 3-19(b)(8).

10.
True.  A commander may limit or withdraw the exercise of Article 15 jurisdiction by a subordinate commander entirely, or in a particular case, or over certain offenses, or over certain categories of personnel.  Reference: AR 27-10, para. 3-7d.
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LESSON 4:  Classification of Courts-Martial; Preparation of Charges.

1.
False.  The charge states the article of the U.C.M.J. violated, not the specification.  Reference: R.C.M. 307(c)(2) & (3).

2.
False.  A specification containing more than one offense is duplicious.  Multiplicious specifications attempt to allege one transaction in more than one specification.  Reference: R.C.M.  307(c)(3), discussion, para. (G)(4) and R.C.M. 307(c)(4), discussion.

3.
True.  Note that the words "without authority" must be included in the specification.  Reference: MCM, Part IV, Para. 10(f)(2).

4.
True.  Reference: R.C.M. 603(d).

5.
False.  A person cannot be tried by a summary court-martial over his or her objection under any circumstances.  Reference: R.C.M. 1303.

6.
False.  A commissioned or warrant officer cannot be tried by summary court.  Reference: R.C.M. 1301(c).

7.
False.  A forfeiture adjudged by special court-martial cannot exceed two-thirds pay per month for a period not to exceed 12 months.  Reference: R.C.M. 201(f)(2)(B)(i).

8.
False.  The U.C.M.J. and MCM only require a military judge, defense counsel, and a verbatim record, in the Army a special court-martial must be convened by a general court-martial convening authority before it can adjudge a bad conduct discharge.  Reference: AR 27-10, para. 5-28(a).

9.
False.  A complete and verbatim record of the proceedings and testimony is required in those special courts-martial at which a bad-conduct discharge is adjudged.  Reference: R.C.M.  1103(c) and AR 27-10, Para. 5-28(a)(3).

10.
True.  Reference: R.C.M. 307(b).
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LESSON 5: Disposition of Charges.

1.
False.  The immediate commander need not personally conduct the investigation; he or she may use a member of the unit.  In serious or complex cases, the commander may seek the assistance of law enforcement personnel.  Reference.  R.C.M. 303 and discussion.

2.
False.  Only a person subject to the U.C.M.J. may prefer charges.  Reference: R.C.M. 307(a).

3.
True.  Reference: R.C.M. 308.

4.
True.  The convening authority will personally determine whether to refer the charges for trial and the kind of court to which the charges shall be referred.  This function may not be delegated.  Reference: AR 27-10, para.  5-19.

5.
False.  While a superior commander may withhold authority to dispose of offenses in individual cases, types of cases, or generally, the superior commander may not limit the discretion of a subordinate commander when authority has not been withheld.  Reference: R.C.M.  306(a).

6.
True.  Reference: R.C.M. 306(b).

7.
False.  A commander may dismiss charges, but the dismissal does not bar later disposition of the offense(s).  Reference:  R.C.M. 306(c)(1) and discussion.

8.
True.  Reference:  R.C.M. 401(c)(2)(B).

9.
True.  Reference:  R.C.M. 403(a) and discussion.

10.
False.  A summary court-martial convening authority may direct a pretrial investigation.  Reference: R.C.M. 403(b)(5).
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LESSON 6: Article 32 Investigation; Pretrial Advice.

1.
True.  If the accused is represented by counsel, the government may be represented at the investigation by counsel with equivalent qualifications designated by the officer who directed the investigation, at the discretion of the latter.  Reference: R.C.M. 405(d)(3).

2.
False.  Recommendations of an investigating officer are advisory only.  Reference: R.C.M. 405(a) discussion.

3.
True.  The individual's immediate commander can exercise a "veto" over the determination.  Reference. R.C.M. 405(g)(2)(A).

4.
False.  In peacetime, upon objection by the accused or defense counsel, statements of unavailable witnesses which are not under oath or affirmation will not be considered by the investigating officer.  Reference: R.C.M. 405(g)(4)(B).

5.
True.  Reference: R.C.M. 405(d)(2).

6.
False.  It is not the function of the investigating officer to perfect a case against the accused, but to ascertain and impartially weigh all available facts in arriving at conclusions.  Reference: R.C.M.  405(a) discussion.

7.
False.  The advice of the staff judge advocate shall include a written and signed statement as to his or her findings.  Reference: R.C.M. 406(b).

8.
True. Reference:  R.C.M. 406(b).

9.
True.  Failure to substantially comply with the requirements of Article 32 may be raised at trial by a motion for appropriate relief.  If the motion is granted, a new Article 32 investigation may be necessary.  Reference: R.C.M. 405(a) discussion.

10.
False.  An investigation will not be delayed if the accused is unable to obtain civilian counsel within a reasonable time after having been given an opportunity to obtain that counsel.  Reference: R.C.M.  405(d)(2)(C).
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LESSON 7: Convening Courts-Martial; Courts-Martial Personnel.

1.
True.  The accused in any case (general or special court-martial) in which a military judge has been detailed has the right to request, in writing or orally, to be tried by the military judge alone (except in capital cases).  Reference: R.C.M. 903.

2.
False.  Before trial, the trial counsel should advise the defense of the probable witnesses to be called by the prosecution, and the fact that the defense has not been so advised may be grounds for a continuance or other remedy as determined by the military judge.  Reference: R.C.M.  701(a)(3) and 701(a)(g)(3).

3.
False.  The accused also has the right to be represented by military counsel of his or her own selection if such counsel is reasonably available.  Reference: R.C.M. 506(b).

4.
False.  An enlisted accused has the right to have at least one-third enlisted members sitting on the court.  In this case at least three enlisted personnel would be required.  Reference:  R.C.M.  503(a)(2), R.C.M. 903.

5.
True.  Reference.  R.C.M. 502(b)(1).

6.
False.  The military judge rules on all interlocutory matters.  Reference: R.C.M. 801(e).

7.
True.  Before trial, the trial counsel will arrange to have present at the trial witnesses who are to testify in person, including witnesses requested by the defense.  Reference: R.C.M. 703(c)(2)(D).

8.
True.  Although in the Army a special court-martial without a military judge will be rare.  Reference: R.C.M. 801(e).

9.
False.  A court member can also be excused by the convening authority for good cause.  Good cause contemplates a critical situation as emergency leave or military exigencies, as distinguished from the normal conditions of military life.  Reference: R.C.M. 505(c)(2)(A).

10.
False.  No special court-martial will assemble without a qualified defense counsel if the accused has properly requested such counsel.  The MCM is more restrictive than the U.C.M.J. and requires legally qualified counsel, even at special courts-martial.  The accused cannot be represented by a non-lawyer.  Reference: R.C.M. 502(d)(1).
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LESSON 8: Article 39(a) Session, Arraignment; Motions; Pleas.

1.
True.  After the arraignment of the accused upon certain charges, additional charges cannot be introduced at the same trial, without consent of the accused.  Reference:  R.C.M. 904, discussion; R.C.M.  601(e)(2).

2.
False.  Motions for findings of not guilty are made after the prosecution has rested its case or at the conclusion of all the evidence.

Reference: R.C.M. 917(a).

3.
True.  In addition, the military judge may enter at that time findings of guilty upon an accepted plea of guilty.  Reference: R.C.M.  910(g).

4.
False.  The pleas are not part of the arraignment.  Reference. R.C.M. 904 discussion.

5.
False.  The Government may appeal rulings of the military judge that exclude evidence unless the ruling amounts to a finding of not guilty.  Reference:  R.C.M. 908(a).

6.
True.  Reference:  R.C.M. 910.

7.
False.  Conditional guilty pleas are permitted with the approval of the military judge and the consent of the government.  Reference: R.C.M.  910(a)(2).

8.
False.  Matters which should normally be disposed of at an Article 39(a) session prior to assembly include the admissibility of a contested statement of the accused.  Reference: R.C.M. 905(b)(3).

9.
True.  A request for trial by the military judge alone, if not made earlier, should be made at any Article 39(a) session held prior to assembly.  Reference: R.C.M. 903(a)(1).

10.
False.  Oral motions are permitted.  Reference: R.C.M. 905(a).
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LESSON 9: Trial Procedure.

1.
True.  All questions of law are ruled upon finally by the military judge.  The legality of an order when disobedience of the order is charged is customarily a question of law.  Reference: R.C.M. 801(e).

2.
False.  The military judge may, in an appropriate case, make an orderly statement of the issues of fact, and summarize and comment fairly upon the evidence on each side of those issues.  Reference: R.C.M.  920(e) discussion.

3.
False.  The military judge looks at the evidence in the light most favorable to the prosecution, without an evaluation of the credibility of the witnesses.  Reference:  R.C.M. 917(d).

4.
True.  Reference: R.C.M. 912(f)(1)(A) and 912(f)(4).

5.
True.  The court is not obliged to content itself with the evidence adduced by the parties.   The court may, for instance, require the trial counsel to recall a witness, to summon new witnesses, or to make an investigation or inquiry along certain lines with a view to discovering and producing additional evidence.  Reference: R.C.M. 801(c) discussion; M.R.E. 614.

6.
True.  In arguments on findings and sentence, neither counsel may cite legal authorities or the facts of other cases to the members.  Reference: R.C.M. 919(b) discussion.

7.
True.  The summary court will thoroughly and impartially inquire into both sides of the matter and will insure that the interests of the Government and the accused are safeguarded.  Reference: R.C.M. 1301(b).

8.
True.  Although the convening authority may withdraw, or cause to be withdrawn, any specification or an entire case from the consideration of any court for any reason, both the grounds upon which the specification or case is withdrawn and the time at which the withdrawal is directed will have an effect upon the action that may subsequently be taken.  Although the convening authority may withdraw a case or charge for any reason, it must be a proper reason, if he or she intends to rerefer the case or charges to trial.  Reference: R.C.M. 604 and discussion and R.C.M.  915.

9.
True.  The challenger may subject a challenged member to an individual examination which may be under oath as to the subject matter of the challenge.   Such examination may be outside the presence of the other court members when the military judge so directs.  Reference: R.C.M. 912(d) discussion.
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10.
True.  The declaration of a mistrial is within the sound discretion of the military judge or the president of a special court-martial without a military judge; and unless there has been an abuse of discretion or prosecutorial misconduct, it does not preclude further prosecution for the same offense before another court-martial.  Reference:  R.C.M. 915.
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LESSON 10: Findings and Sentences.

1.
True.  Reference: R.C.M. 921(a), 921(c)(1), R.C.M. 1006(a), and 1006(d)(2).

2.
False.  An accused can be found guilty of a lesser included offense.  Assault (Article 128) is a lesser included offense of robbery (Article 122).  Reference: R.C.M. 921(c)(5) and MCM, Part IV, para. 47(d)(3).

3.
True.  With respect to matters in extenuation and mitigation offered by the defense, the military judge or the president of a special court-martial without a military judge may relax the rules of evidence.  This may include admitting letters, affidavits, certificates of military and civil officers, and other writings of similar authenticity and reliability.  Reference:  R.C.M. 1001(c)(3).

4.
True.  The maximum period of confinement for larceny (Article 121) of nonmilitary property of a value of less than $100.00 is six months.  Reference: MCM, Part IV, para. 46(e)(1)(b).

5.
False.  The maximum punishment of confinement at hard labor for the offense of aggravated arson (Article 126) is twenty years.  MCM, Part IV, para. 52(e) (1).  No person may be sentenced to life imprisonment or to confinement for more than ten years, except by concurrence of three-fourths of the members present at the time the vote is taken.  At least five votes are needed in this case.  Reference R.C.M. 1006(d)(4)(B) and discussion.

6.
True.  The concurrence of two-thirds of the court members present at the time the vote is taken is required for conviction.  In this case the required number of votes for conviction would be seven.  Reference: R.C.M. 921(c)(2)(B).

7.
True.  Reference: R.C.M. 1004(a)(2), 1004(b)(7), and 1006(d)(4)(A).

8.
True.  Upon request, special findings shall be made of factual matters reasonably in issue, including affirmative defenses.  Reference: R.C.M. 918(b) and discussion.

9.
True.  A court-martial sentence of confinement of an enlisted member in a pay grade above E-1, as approved by the convening authority,  reduces that member to the pay grade of E-1, effective on the date of approval.  Reference: U.C.M.J. Art. 58a.

10.
False.  The junior member of the court shall count the votes.  The count shall be checked by the president, who announce the result of the ballot to the members of the court.  Reference:  R.C.M.  921(c)(6)(B).
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LESSON 11: Appellate Review and New Trials.
1.
True.  A Court of Criminal Appeals may affirm only such findings of guilty or such part of a finding of guilty as includes an included offense, and the sentence or such part of the sentence, as it finds correct in law and fact.  Reference: Article 66(c), U.C.M.J.

2.
False.  The petition must be filed with The Judge Advocate General within two years after approval by the convening authority.  Reference: R.C.M.  1210(a) and Article 73, U.C.M.J.

3.
False.  A deferment of service of a sentence to confinement is a postponement of the running of the sentence and does not reduce or affect the length of confinement.  Reference: R.C.M.  1101(c)(1) and discussion.

4.
False.  The Staff Judge Advocate is not required to examine the record for legal errors; however, the Staff Judge Advocate must provide an opinion as to whether corrective action on findings or sentence should be taken when the accused alleges legal error in R.C.M.  1105 submissions.  Reference: R.C.M.  1106(d)(4).

5.
False.  A recommendation by the staff judge advocate is also required in the case of a special court-martial which includes a bad-conduct discharge in the sentence.  Reference: R.C.M.  1106(a).

6.
False.  Records of trial by special court-martial without an adjudged punitive discharge are forwarded directly to a judge advocate for review.  Reference: R.C.M.  1112(a); AR 27-10, para.  5-46(b).

7.
True.  Reference: R.C.M.  1106(e).

8.
True.  Reference: R.C.M.  1203(d)(2) and Article 67(b), U.C.M.J.

9.
True.  The convening authority has the power to disapprove a legal sentence in whole or in part, as well as the power to reduce the sentence in quality and quantity and to change a punishment to one of a different nature, so long as its severity is not increased.  Reference: R.C.M.  1107(d)(1) and discussion.

10.
False.  The accused must receive a copy (or if impracticable to serve the accused, the accused's copy must be served on defense counsel) of the SJA's recommendation.  Moreover, failure to properly serve the accused means that the 10-day period for submission of R.C.M.  1105 matters has not been triggered, preventing the convening authority from taking final action on the case.  R.C.M.  1106(f)(1).
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LESSON 12: Matters of Defense.

1.
True.  A lay witness who is acquainted with the accused and who has observed his or her behavior may testify as to his or her observations and may also give an opinion as to the general mental condition of the accused as may be within the bounds of the common experience and means of observation of persons.  Reference: M.R.E. 302, 701, 702 and analysis.

2.
True.  Reference: R.C.M. 403(a) discussion.

3.
True.  A proceeding which, after the introduction of evidence on the issue of the guilt or innocence of the accused but before a finding, is dismissed or terminated by the convening authority is a trial, and jeopardy attaches; rereferral can occur only under limited circumstances.  Reference: R.C.M. 604(b) and discussion.

4.
False.  Evidence of any degree of voluntary drunkenness caused by either liquor or drugs may be introduced for the purpose of raising a reasonable doubt as to the existence of premeditated design to kill.  Reference: R.C.M. 916(l)(1)(2); MCM, Part IV, para. 43(c)(2)©.

5.
True.  After referral, the military judge may inquire into and make a determination of this question of fact.  Reference: R.C.M. 909(d) and 909(e).

6.
False.  The defense must prove lack of mental responsibility by clear and convincing evidence.  Reference: R.C.M. 916(b).

7.
False.  An act performed manifestly beyond the scope of authority, or pursuant to an order that a person of ordinary sense and understanding would know to be illegal is not excusable.  Reference: R.C.M. 916(d).

8.
False.  Only a general court-martial convening authority is authorized to grant immunity.  Reference: R.C.M. 704(c).

9.
False.  The defense of entrapment would exist only if SGT Jackson had no predisposition to purchase the drugs.  Reference: R.C.M. 916(g) and discussion.

10.
False.  Lack of jurisdiction and failure to allege an offense cannot be waived and may be asserted at any time.  Because the statute of limitations is a matter of defense, it may be waived by the accused provided he or she is aware of the right to assert it.  Reference: R.C.M.  905(e) and 907(b)(1).
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LESSON 13: The Punitive Articles.

1.
True.  The fact that obedience of a command would involve a violation of the religious scruples of accused is not a per se defense.  Reference: MCM, Part IV, para. 14(c)(2)(a)(iii).

2.
False.  It is not necessary that the superior commissioned officer be in the execution of his or her office at the time of the disrespectful behavior.  Reference: MCM, Part IV, para. 13c(1)(c).

3.
True.  Article 92(1), U.C.M.J., contains no requirement that any kind of knowledge be either alleged or provided in a prosecution thereunder for violating or failing to obey a general order or regulation.  Reference: MCM, Part IV, para. 16c(1)(d).

4.
True.  The offense of desertion is complete when the person absents him or herself without authority from the unit, organization, or place of duty with the intent to remain away therefrom permanently.  Reference: MCM, Part IV, para. 9a(a)(1).

5.
False.  Specific intent is not an element of unauthorized absence and proof of the unauthorized absence alone is sufficient to establish a prima facie case.  Reference: MCM, Part IV, para. 10c(3).

6.
True.  Lieutenant J could be convicted of desertion by quitting unit, organization, or place of duty with intent to avoid hazardous duty or to shirk important service.  Reference: MCM, Part IV, para. 9a(a)(2).

7.
False.  One of the elements of an Article 90(1) violation is that the superior commissioned officer was in the execution of his or her office at the time.  Reference.  MCM, Part IV, para. 14a(1), 14b(1)(d).

8.
True.  If the accused did not know that the person against whom the acts or words were directed was a superior commissioned officer, he or she may not be convicted.  Reference: MCM, Part IV, para. 13c(2).

9.
True.  A member of the armed forces turned over to the civil authorities upon request under Article 14, U.C.M.J., is not absent without leave while held by them under that delivery.  Reference: MCM, Part IV, para. 10c(5).

10.
True.  It is not necessary that the person absent himself entirely from military jurisdiction and control, and the fact that such an intent is coupled with a purpose to  report for duty elsewhere does not constitute a defense.  Reference: MCM, Part IV, para. 9c(1)(c)(ii).
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11.
False.  In a prosecution for striking or assaulting a superior commissioned officer, an accused may establish a defense by proof that the striking or act of violence was an act of legitimate self-defense.  Reference: MCM, Part IV, para. 14c(1)(d).

12.
False.  The offense of missing movement can also be committed through negligence.  Reference: MCM, Part IV, para. 11a, 11c(4).

13.
True.  When a member of the armed forces, being absent without leave, is held, tried, and acquitted by civil authorities, his or her status as absent without leave is not thereby changed, however long he or she may be held.  Reference: MCM, Part IV, para. 10c(5).

14.
True.  A person may not be charged with the dereliction in the performance of duties if the failure in the performance of duties is caused by ineptitude rather than by willfulness, negligence or culpable inefficiency.  Reference: MCM, Part IV, para. 16c(3)(d).

15.
True.  Members of the guard , or of the watch, are on duty during their entire tour within the meaning of this article.  Reference:  MCM, Part IV, para. 36c(2).
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LESSON 14: The Punitive Articles (cont'd).
1.
True.  Loss, destruction, or damage occasioned through neglect includes loss resulting from causing or allowing military property to remain exposed to the weather.  Reference: MCM, Part IV, para. 32c(2).

2.
False.  The agreement need not state the means by which the conspiracy is to be accomplished or what part each conspirator is to play.  Reference: MCM, Part IV, para. 5c(2).

3.
False.  To constitute one an aider and abettor, mere presence at the scene is not enough nor is mere failure to prevent the commission of an offense; there must be an intent to aid or encourage the persons who commit the crime.  Reference: MCM, Part IV, para. 1b(3)(b).

4.
True.  Reference.  MCM, Part IV, para. 3b(1).

5.
True.  There is sufficient violence when a person's attention is diverted by his being jostled by a confederate of a pickpocket, who is thus able to steal an article from the person even though the person had no knowledge of the act.  Reference: MCM, Part IV, para. 47c(2).

6.
True.  Preparation not amounting to an overt act, such as picking up a stone without any attempt or offer to throw it, does not constitute an assault, nor does the mere use of threatening words.  Reference: MCM, Part IV, para. 54c(1)(c)(i).

7.
True.   A post is not limited by an imaginary line, but includes, according to orders or circumstances, such surrounding area as may be necessary for the proper performance of the duties for which the sentinel was posted.  Reference: MCM, Part IV, para. 38c(2).

8.
True.   A false representation by a person of a present intention to perform a certain act in the future is a false representation of an existing fact-his or her intention-and thus constitutes a larceny by false pretense.  Reference: MCM, Part IV, para. 46c(1)(e).

9.
True.  Article 121 defines wrongful appropriation in the same way that larceny is defined, except that the wrongful taking, obtaining, or withholding need be with intent to deprive, defraud, or appropriate only temporarily.  Reference: MCM, Part IV, para. 46c(2)(a).
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10.
False.  An offer to inflict bodily injury upon another instantly if he or she does not comply with a demand which the assailant has no lawful right to make is an assault.  Reference: MCM, Part IV, para.  54c(1)(c)(iii).

11.
False.  It is immaterial whether the property had been issued at all or whether the property was issued to someone other than the accused.  Reference: MCM, Part IV, para. 32c(1).

12.
True.  A person is an accessory after the fact if, knowing that a crime has been committed, that person assists and aids in concealing or suppressing evidence thereof.  Reference: MCM, Part IV, para. 2a.

13.
False.  If the accused takes money or a negotiable instrument having no special value above its face value, with the intent to return an equivalent amount of money, the offense of larceny is not committed although wrongful appropriation may be.  Reference: MCM, Part IV, para.  46c(1)(f)(iii)(B).

14.
True.  While merely witnessing a crime without intervention does not make a person a party to its commission, a person who had a duty to interfere and whose noninterference was designed to operate and did operate as an encouragement to or protection of the perpetrator is a principal.  Reference: MCM, Part IV, para. 1b(2)(b)(ii).

15.
False.  The offense of leaving post is not committed when a sentinel goes an immaterial distance from the point which was prescribed as his or her post, unless he or she goes such a distance that his or her ability fully to perform the duty for which he or she was posted is impaired.  Reference: MCM, Part IV, para. 38c(2).
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LESSON 15:  Sexual Assault Prevention and Response Program (SAPR).
1.  False.  There are three echelons in garrison to include the Sexual Assault Response Coordinator (SARC), Installation Victim Advocate (IVA), and Unit Victim Advocate (UVA).  In a deployed environment there are two echelons, the deployable SARC and the UVA.  Reference:  AR 600-20, para. 8-3.

2.  False.  Unit commanders will report sexual assaults to the SARC to ensure victims have access to appropriate assistance and care from the initial time of report to completion of all required treatment.  Reference:  AR 600-20, para. 8-5o(6).

3.  True.  Reference:  AR 600-20, para. 8-5o(8).

4.  False.  The SARC works for the family advocacy program manager (FAPM) and reports directly to the installation commander for matters concerning incidents of sexual assault.

Reference:  AR 600-20, para. 8-5p.

5.  True.  Reference:  AR 600-20, para. 8-5q.

6.  False.  The UVA will be an NCO (SSG or higher), officer (1LT/CW2 or higher), or civilian (GS-9 or higher).  Reference:  AR 600-20, para. 8-5s.

7.  True.  Reference:  AR 600-20, para. H-4a.

8.  False.  In cases in which victims elect restricted reporting, the prohibition on disclosing covered communications is waived to the following persons or entities when disclosure would be for the following reasons:  (1) Command officials or law enforcement when disclosure is authorized in writing; (2) Command officials or law enforcement when disclosure is necessary to prevent or lessen a serious and imminent threat to the health or safety of victim or another; (3) Disability retirement boards and officials when disclosure by a healthcare provider is required for fitness for duty for disability retirement determinations, limited to only that information that is necessary to process disability retirement determination; (4) SARC, victim advocates, or healthcare provider when disclosure is required for the supervision of direct victim services; or (5) Military or civilian courts of competent jurisdiction when disclosure is ordered by or required by federal or state statute.  Reference:  AR 600-20, para. H-6a.

9.  False.  In the event that information about a sexual assault is disclosed to the commander from a source independent of the restricted reporting avenues, or to law enforcement from other sources, the commander will report the matter to law enforcement.

Reference:  AR 600-20, para. H-5e.
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10.  False.  Commanders should determine how to best dispose of the victim’s collateral misconduct.  Absent overriding considerations, commanders should consider exercising their authority in appropriate cases to defer disciplinary actions for the victim’s misconduct until after the final disposition of the sexual assault case. Reference:  AR 600-20, para. G-2o.
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